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Supreme Court boosts consumer
firms eyeing business energy
claims

Supreme Court: Order made

Consumer claims law firms will be sizing up the business energy claims market after the Supreme
Court allowed a key appeal on undisclosed commissions by consent.

The parties to Expert Tooling and Automation Ltd v Engie Power Ltd agreed the claimant’s appeal
should be allowed in light of last year’s Supreme Court ruling on motor finance commissions, and
the court made an order accordingly.

Expert Tooling used a third-party broker, Utilitywise (UW) to negotiate and, in some cases,
execute on its behalf electricity supply contracts with Engie.

UW was paid nothing by Tooling but received a commission from Engie, the amount of which
was added to the unit price Tooling paid for electricity.

The company was aware that UW would receive commission by Engie but not how much, and
claimed that it was entitled to recover the commissions it had paid. The High Court dismissed the
claim, which the Court of Appeal upheld despite allowing Expert Tooling’s appeal in part.

The Court of Appeal granted Tooling permission to appeal on two points, although only the first
was needed in light of Hopcraft.

This was whether the court was wrong to distinguish between a ‘half secret’ and ‘fully secret’
commission for the purpose of determining whether the commission should be treated as a
bribe that attracted restitutionary liability for the amount of the bribe. In Hopcraft, the Supreme
Court ruled there should be no difference.

Rodney Gardner, the solicitor who won the Plevin case on undisclosed commissions in PPI, wrote
on LinkedIn that the Supreme Court had given a green light to claims.

CONCLUSION

The decision confirms a major shift in the law on undisclosed commissions, removing the
distinction between “half secret” and “fully secret” commissions.

Claimants do not need to prove any dishonesty to recover these undisclosed commissions any
commission arrangement that has not been fully disclosed to the principal can now have grounds
for a restitutionary claim.

With these developments, many businesses - particularly heavy energy users - may now have
actionable claims for undisclosed commissions embedded in their historical contracts.

By clarifying liability and removing previous legal ambiguity, it opens the door for energy
commission claims to progress efficiently and at scale, the opportunity to pursue recovery is now
firmly in place.
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